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INTRODUCTORY STATEMENT. 


Following the practice of many years of bringing to the atten- 
tion of members of the bar throughout the Commonwealth important 
reports or publie discussions so that the different parts of the 
judicial system may be better understood as a whole, we print in 
this number the addresses of Chief Justice Bolster and of Judge 
Pinanski before the Boston Bar Association as they contain in- 
formation likely to be interesting and also valuable in practice to 
members of the bar outside of Boston. 

F. W. G. 
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The Municipal Court—Its Origin, Development 
and Practice Before It 


Address by Hon. Wilfred Bolster 


At a Luncheon of The Boston Bar Association, February 5, 1938 


The district court system of Massachusetts, including in that term 
courts denominated Municipal and Police Courts, derives from the old 
system of the justice of the peace, a magistrate of extremely limited juris- 
diction. Dating from the establishment of the Boston Police Court in 
1821, the older form of magistracy has been supplanted by the erection 
of 73 district courts, whose judicial districts now exhaust the state terri- 
tory. The scope of jurisdiction originally given was little larger than 
that of the justice of the peace, and, primarily to preserve the constitu- 
tional right to a jury trial, all decisions were appealable with trial de novo. 
In point of functional scope, enlargement has been constant, beginning 
on the civil side with the creation of the Boston Municipal Court in 1866, 
which took over both the former Justices Court, of civil jurisdiction and 
the Boston Police Court, on the criminal side, down to 1929 when juris- 
dictional limits in civil actions were wholly removed. That followed a 
change, begun in 1912 in the Boston Court and extended in 1922 to all 
district courts substituting for the double trial, an election on the thres- 
hold between jury and non-jury trial. On the criminal side, the growth 
of jurisdiction has been mainly by the gradual inclusion of offences 
which, under our traditional, but often fallacious system of classification, 
are considered to carry the larger threat to social security. The double 
trial still persists but the wasted effort which it involves, coupled with 
a constant increase in appeals, will in time produce a change similar to 
that now accomplished on the civil side. 

The significant thing to notice in this district court development is 
that the system of courts was set up at a time when intercommunication 
was slow and difficult. In consequence each court was practically re- 
sponsible for its own methods and practices, and of course they differed, 
and as divergencies developed they became fixed. Many persist even 
today and some form of co-ordinating control is an urgent need. The 
rules and sanctions of the law should operate as evenly as is humanly 
possible. Thus far, the only steps toward control for uniformity have 
been the setting up of a mis-named Administrative Committee of District 
Courts, which administers nothing of moment, but only advises, and a 
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statute providing that the civil rules be made by an association of the 
justices of all the courts except that in Boston, an association which meets 
once a year 

With the enlargement of jurisdiction in the district courts there has 
come a marked and constant increase in non-jury trials. Not one fifth 
of our contentious litigation now goes on before a jury. The Boston Mu- 
nicipal Court receives as many entries and tries as many cases as the Su- 
perior Court for the whole state, usually more. Yet the Boston court has 
less than a third of the district court business in the state. The oft-heard 
phrase, “the great trial court of the state” fairly expressed the status of 
the Superior Court as it was up to fifty years ago. At present, the great 
trial court of the state, in terms of volume, is the district court of Massa- 
chusetts. The flow of business into the district courts depends in large 
measure upon the fact that justice there is not delayed as it is in the Su- 
perior Court. A sort of business competition is always going on. When, 
if ever, the Superior Court gets abreast of its work, we may expect to see 
business there increase, laying the basis for a new congestion. There are 
those who think that it would be better to break down the historical bar- 
riers between the courts and let a more or less unified court handle and 
distribute its own business in a way to meet constantly changing condi- 
tions, and keep the whole judicial force regularly and evenly employed. 

The chief drawbacks today to an improved district court system can 
be said to be, first, a series of governors who, instead of appointing judges 
with an eye closed to everything but the greatest good of the public serv- 
ice, have, in too many instances, allowed themselves to be influenced by 
political and personal considerations or, to put it more plainly, have car- 
ried the Spoils System into the judicial field. Second, a bar, the natural 
guardian of the courts, which does not come out and say, “We will not 
have our clients’ causes determined by second-raters.” Such conditions, 
if not changed, bode ill for the future quality of Massachusetts justice. 
No system can be better than the men who operate it. I notice that capital 
is already being made of the situation by some who wish to get us out of 
the frying pan into the fire of an elective judiciary. 

Coming nearer home, we find in Suffolk County a central court sur- 
rounded by eight mutually independent courts. Of course, no one planned 
such a system. With the annexation of various units of territory 
from Norfolk and Middlesex counties in the sixth and seventh decades 
of the last century, each parcel brought its own court intact. Distances 
then seemed greater. A carriage trip from Dorchester or West Roxbury 
across the neck to Boston left little of a day for court attendance. There 
seemed no need then for absorption or merger. Local sentiment was 
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against it, whether or not induced by the conviction of officials that the 
public good imperatively demanded the preservation of their jobs. The 
reasons for keeping up all these independent tribunals have disappeared, 
and it is a safe prophecy that if the district court system persists there will 
in time be but one district court in Suffolk County. 

Apart from the volume of its business, the Boston court differs from 
other district courts only in that its civil jurisdiction reaches throughout 
Suffolk County, that it regulates its own procedure under a broad rule- 
making power limited only by express statute mandate and that, instead of 
being a “one-man” court its policies are shaped by a board of judges. 
Until recent years, contract litigation has predominated, dwarfing the 
amount of such business in the Suffolk Superior Court and only about 3 
percent of such entries have been removed, ostensibly for jury trial, but 
in reality mainly for delay. At present, tort entries and trials are in the 
majority, but over 40 percent of the tort entries are removed. When it is 
also considered that the percentage of removals for the state at large is 
over 30 percent, recognition may be expected of the fact that the Fielding 
Act, so called, has proven itself a failure, and that some other solution of 
Superior Court congestion must be sought. 

In speaking to the newly admitted members of the bar, I think I can 
be most helpful by talking of the things that are to be learned, not from 
the books, but from experience. I assume that you know the practice act 
and the rules of court. I would rather speak of things which are not 
charted for you, things you must work out for yourself by trial and error. 
In my opinion, one of the frequent mistakes, one which more than any 
other, results in lost causes, is in deferring real preparation for trial 
until the eve of trial. The time to make sure of your facts and law is be- 
fore you start your case. It is often distressing to sit on a case and see it 
in danger of going on the rocks merely from lack of early and adequate 
preparation. And evidence available in the beginning has a way of slip- 
ping away in the interval before trial. When your client comes in, say 
with a tort case,—and such cases occupy more time of the courts than any 
other class—he will probably come early, personally or by proxy. I am 
not clear, in these claim-minded days, whether the plaintiff calls on his 
lawyer on his way to the doctor or the other way round. When he comes 
he will tell you a distorted and biased story. Grasp your trusty camera 
and go with him to the scene of the accident. A few pictures of the 
locus will help more than the unreliable chalks which witnesses draw in 
court. Only be sure that your pictures are full and fair. You may meet 
a judge who is something of an amateur photographer. Some of the 
photographs we get of street defects show such ingenuity in the placing of 
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the camera, and the grouping of lights and shadows as to compel their dis- 
carding. Then take pictures of the car, not so much to show the extent of 
damage as to show the kind of impact, the direction of the force applied 
and its results. Thus reinforced, you need not fear a flock of witnesses 
testifying to an impact which could not cause the results shown in your 
picture. A head-on impact does not leave the same trail as a car which 
“sideswipes” another, or strikes it when trying to cut in front of it. If the 
car has been repaired see the mechanic who did the work and have him 
write out the details of what he found and did. I think the bar places all 
too much reliance on oral testimony. It is the most unreliable sort of 
evidence, whether that comes from inaccurate observation, faulty memory, 
bias or mendacity. Strive to support your case with something more 
stable. The need of early attention to facts is the more apparent when 
you realize that the vast majority of cases turn on fact, not on law. We 
lawyers always attach undue importance to the law of cases, rather than 
to the determination of facts. In the last five years, our court has decided 
16,179 cases after trial. In the same time, only 477 cases have been de- 
cided in the appellate division and that number includes a large but un- 
counted number of reports arising not in trial, but on demurrers, motions 
to dismiss, pleas in abatement, rulings on interrogatories and the like. The 
main work of the court is in the uncharted field of fact. 

In that larger field, your law studies will help you but little. You 
must be something of a psychologist, of a mechanician and a physicist, 
and in these days of accident litigation, you must know something of 
anatomy, physiology and medicine. These are only a few of the fields 
over which you will have to range, and the only advice that can be given 
is “Study your case. Don’t just look at it.” Personally, I do not find half 
the difficulty over the applicable rules of law that I do in satisfying my- 
self about the facts. Of course, one can guess, but that is not a judicial 
privilege. The great short-coming of the jury-waived trial lies with the 
one-man mind. I have lived long enough with one such to be very dis- 
trustful of it, and have often wished that other judges had sat with me 
to hear the testimony. I can fully understand why, nuisance and senti- 
ment cases apart, many lawyers prefer the composite mind of a jury, even 
if the general level of intelligence is lower. If, before I am tired or fired, 
so much of our present business flows to the superior court as to leave our 
judges with idle time, I shall think seriously of experimental trying of 
cases to three judges, something which needs no legislative permission. 
At present, we have enough business to keep us well occupied on the one- 
man basis. But I think such a method as suggested would give better re- 
sults, and at a less cost than to put a jury of six into the court, as some are 
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urging. It probably would not suit those who wish a gullible audience. 

I suppose that some persons would be horrified to learn that we some- 
times talk over our cases with other judges who have not heard the evi- 
dence, just as, for uniformity, we talk over the amount of damages, or a 
suitable penalty. I suspect the same thing is done in all other courts ex- 
cept the “one-man” courts, and the only reason why it is not done there is 
the lack of opportunity. I see nothing more sinful about it than to go 
home and read some good book on the subject in hand. 

When it comes to drawing an answer, my first advice to you young 
lawyers rather than to those already steeped in sin would be “Obey the 
law.” Here it is—‘“‘The answer shall deny in clear and precise terms every 
substantive fact intended to be denied”—and that mean an honest in- 
tent, with belief that facts exist which warrant denial—‘or it shall de- 
clare the defendant’s ignorance of the fact so that he can neither admit 
nor deny but leaves the plaintiff to prove it.” The statute intends that 
answers shall be drawn, not in the dark, but in the light of knowledge. So 
do the rules of our court. How often do you see an answer that squares 
with the statute mandate? The general denial is almost universally used. 
When Judge Lummus and I drafted the small claims rules we forbade the 
use of the general denial, and in consequence we get much more clearly 
defined issues for trial. It is a pity that the supreme court, which knew 
the abuses of the old general issue, abolished by statute, did not exclude 
the general denial at the start, but here is what it said about it in 


Boston Relief & Submarine Co. vs. Burnette, 1 Allen 410 (1861). 


“We can imagine that so concise and comprehensive a form of 
denial, if commonly adopted, might lead to abuses :—If any attorney 
should adopt it, where he was not instructed by his client that there 
were sufficient grounds to contest all the averments to which it would 
apply, the practice would be highly censurable and inconsistent with 


professional duty.” 

See also Mulrey vs. Mohawk Valley Ins. Co., 5 Gray 54. If you do 
the wrong thing often enough and long enough you will get to thinking 
you are doing the right thing, but it will still be wrong. The general denial 
today is mainly the resort of the man who is too lazy to find the facts or is 
“stalling” for time, or puts in a general plea in the mere hope that it may 
sometime serve to trip his adversary. A common answer in a motor tort 
case is the general denial, contributory negligence, denial of agency and 
the short Statute of Limitations. How about this as an example of obedi- 
ence to the law? “The defendant admits that at the time and place stated 
in the declaration a motor vehicle owned by him and then operated by him 
(or, “by his agent” if such be the case) was in collision with another 
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motor vehicle, whether that of the plaintiff this defendant is unable to 
admit or deny, being ignorant thereof, so he leaves the plaintiff to prove it. 
But he says that the collision was caused, not by his negligence, but by the 
negligence of the driver of the other car, being the plaintiff or his agent.” 
That may sound novel, but it is the sort of thing the law has called for for 
nearly a century. And it may be, that if the bar had lived up to the letter 
and spirit of the statute no pre-trial sessions in the superior court would 
have been found necessary. What is to be said for an attorney who, de- 
fending an action on a note, denies signature, but says his client paid it, 
and for good measure pleads the general denial, want of consideration, 
failure of consideration, alteration, illegality, duress, and anything else he 
can think of. Fortunately, the plea of coverture has become forgotten. 
This is no fanciful case. I can show you plenty of such pleas. I suppose 
the attorney thinks he is clever. I think he should be disbarred, or at 
least suspended till he promises reform. It is just such practices as these 
that have made the public contemptuous of our legal ways and the re- 
sponsibility for this practice is on the bar. 

I wonder if the public, seeing the lawyers engaged in deception, have 
not been encouraged to add to it on the witness stand. 

Quite apart from obedience to the law, such pleading as I have de- 
scribed is bad policy. The legislature cannot change human nature by 
saying that pleadings are not evidence, and I venture the suggestion that 
the cockles of the judicial heart warm less to one who puts in such a 
specious plea than to one who admits all indisputable allegations and bares 
his real defence. I don’t think I am the only judge who starts to hear a 
tort case with a bad taste in his mouth if the defendant has pleaded the 
Statute of Limitations knowing that the accident happened two weeks be- 
fore suit or has denied agency knowing full well that no such defence 
exists. Many counsel think they have purged the original sin by saying 
that a particular defence is waived. I don’t agree with them. 

Our interrogatory law is being used more and more as time goes on, 
a right tendency. There is no better way to tie your adversary down to a 
story which he cannot change at the trial if it then seems advantageous to 
do so. But make sure that the party interrogated is in good health, for if 
he dies before trial his answers can go in and they probably won’t help you. 

When you get on the trial calendar, don’t waste time jockeying to try 
before some particular judge. The bar was once very sure that our court 
contained what they call “plaintiffs’ judges” and “defendants’ judges.” A 
count of 6,000 trials some years ago showed a spread of only 7% between 
the extremes, with five of the nine judges having exactly the same per- 
centage, 63% for the plaintiff and 37% for the defendant. That percent- 
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age of plaintiff’s findings, by the way, exceeds that shown in jury trials 
according to a survey contained in the fourth and fifth reports of the 
Judicial Council and analyzed in the fifth report. That survey showed 
rather plainly that a plaintiff not only did not fare better before a jury 
than before a judge, on his chance of recovery, but that he fared much 
worse. And Suffolk County, supposed to be the happy hunting-ground of 
jury-claiming plaintiffs, fell below the state at large in the number of 
plaintiff’s verdicts. Another such survey now might be profitable. 

A second and third survey in the Boston Court (the latter very re- 
cent and covering about 21,000 trials) show only a slight variation from 
the first and the average percentage of findings for the plaintiff is closely 
maintained. The lesson of these surveys is that cases go off on their 
merits and that the personal equation of the judge has little to do with the 
outcome. A present opinion of the bar, capable of neither proof nor dis- 
proof, and probably started by a few disgruntled vocalists, is that the Bos- 
ton court is not sufficiently liberal with the defendant’s money, or that of 
some insurance company. 

As to taking evidence, I have only two suggestions. In examining a 
witness for your own side, give him his head as soon as you get him start- 
ed and let him tell in his own way the story he has been rehearsing in his 
own mind. A story naturally told is usually more persuasively told than 
one in answer to constant interrupting questions which throw the witness 
off his stride, and may generate a thought that you are aware of some- 
thing the witness knows that you don’t want him to say. 

The other suggestion is, don’t cross-examine unless you know just 
what you are after, and have reasonable ground for a belief that you can 
attain your objective. Most of the rambling cross-examinations we hear 
serve mainly to clinch the nails the witness has driven in his direct ex- 
amination. And never let the word “why” creep into your questions. The 
results are apt to be devastating. 

If there is any really debatable law in your case, you owe it to your 
client to see that correct legal rules are applied. I don’t think judges 
shrink from declaring their law, and a judge who would try to cheat a 
party out of a report, for fear of reversal, would merit only contempt. 
If a judge has committed prejudicial error he should be the first to wish 
it corrected. Many cases come into our Appellate Division in which a 
judge, uncertain whether a requested ruling has adequately raised the real 
legal issue, has voluntarily made a ruling which will leave no doubt as to 
his position. 

There is always a controversy as to whether legal review should pro- 
ceed on the entire record, including the transcript of testimony, or on 
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specific allegations of error, as by a bill of exceptions. District court 
practice goes on the latter ground and in my opinion it is the only one 
suitable to our business, especially as we have no trial stenographers. A 
right of report is given of rulings made or refused. This involves re- 
quests for rulings. If one has given his case the proper attention before 
trial, this should not be difficult. 

There are a few cardinal rules. 

1. You cannot have a ruling not founded on evidence. Many law- 
yers try to give the judge a sort of law examination in the hope that the 
judicial foot will slip somewhere, and they will get a new trial on the facts 
before another judge. The profits of such an excursion are usually ex- 
actly zero. 

2. You cannot have a ruling that assumes you have proved a fact 
which you have the burden of proving, and the rule is not changed just 
because your evidence happens to be uncontradicted. 

3. You can’t have a ruling on evidence which is indecisive of an 
issue because it rests on fragments only of the pertinent evidence. 

4. If you ask a ruling in equivocal terms, it will be read in the sense 
that makes its denial right, regardless of what you meant by it. 

5. By rule, you cannot as of right get a review of denial of a ruling 
“fon all the evidence,” and that includes a so-called “motion for a directed 
finding,” unless you specify wherein the evidence falls short of the re- 
quired total. While the Appeliate Division will intervene in a plain case 
of judicial error, it will not ordinarily listen to your urging of a missing 
element, if you have not by specification called the same point to the trial 
judge’s attention. The rule extends only to cases admitting of specifica- 
tion. I do not suppose we should apply it to a single-issue case, such as 
trespass or assault. Since this sheet anchor of the trial strategists ceased 
to hold, fashion has turned to “the evidence warrants a finding for” etc. 
That newcomer got a blessing in the fairly recent case of Bresnick vs. 
Heath, 1935 A. S. 2297, but I don’t expect to see it sanctioned in more 
than a limited class of cases. Its refusal certainly will not be allowed to 
upset special findings which render a refusal harmless, and to ask such a 
ruling for the defendant is senseless, when there is testimony to be 
weighed, for mere lack of credence can defeat the plaintiff’s case. 

I presume you know that we have an internal appellate division. 
Note, that this is in no sense a separate tribunal, but only an arm of an 
existing court. There are some arguments against a double legal review 
but I think the appellate division device has justified its existence, both by 
making the judges study law as they never did under the old double trial 
system, and by relieving the supreme court from what would otherwise be 
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an intolerable burden. About one fifth of our decisions finally reach that 
court. You get to the appellate division by a report of specific rulings 
made or refused and, as in the case of the bill of exceptions, counsel have 
the duty of preparing a draft report. Note in this connection that the stat- 
ute allowing a draft report to serve as a claim of report has not relaxed 
the rule that the rulings asked to be reviewed must be clearly identified. 
Your draft report should be complete and accurate, for if you and the 
judge do not agree as to what is a proper report, your original draft, and 
nothing else, can be set up by petition to establish. It should state the is- 
sues, if it comes up after trial the evidence in support of the finding, and 
none of that merely in conflict with the finding, the rulings challenged, and 
everything the judge said about them, and any special findings made. All 
this should be done concisely and it is poor form to cumber a report with 
a minute recital of what each witness said, also to try to incorporate bulky 
matters by reference, both of which mean heavy printing bills if the case 
goes beyond the appellate division. At best, a report will reproduce the 
actual trial about as a portrait reproduces its subject, and no better, but 
that is the price of having courts of review. There is only one vehicle in 
which to cross the bridge, either on appeal or exception. 

If you think you must file a petition to establish your draft report, 
you are out on thin ice, and many there be who fall in, for this petition, 
like that to prove a bill of exception, is strictissimi juris. Many such 
petitions fail because not properly verified, many more for lack of the most 
vital allegation that the draft report was substantially full and true, that 
is, that it was such a report as the judge should have signed, and still more 
because the appellate division decides that taking your draft report at its 
face value, there is no merit in the claim of prejudicial error. In the 
main, such petitions have proved highly unprofitable. 

A tabulation of the results of reviews in the appellate division for the 
last five years shows 340 affirmances of single justice action and 137 re- 
versals, including therein orders of new trial and partial reversals. The 
prophecy in 1912 that the judges in the appellate division would not re- 
verse their own associates has not been borne out. 

Returning to the trial, I do not wholly approve of the habit many 
lawyers have of waiving argument on the facts. Of course, if one has 
not thought deeply on his case, silence may be the safer course. But the 
apparent assumption that the judge has already made up his mind about 
the facts and that argument will not change him is often an assumption 
contrary to the fact. If that were so, we should not reserve for decision 
as many cases as we do. You owe it both to your client and the court to 
help to a right decision. Many primary facts in evidence may mean one 


9 








thing to one mind, something different to another. Even the collision 
marks on a car, which I have spoken of as dependable evidence, may ad- 
mit of two translations. Of course, to harp on the evidence that helps you 
and ignore what hurts you, will only make the judge feel peevish . But if, 
dealing with all the evidence, you can point out what is dependable, and 
why, and, with a firm foundation, can go up logically to the pinnacle of 
decision, you will have done what all judges need and most of them want. 
I venture the guess that the judge who is always so sure of the facts in 
his own mind that he wants no argument is the judge who makes the most 
mistakes. Some cases, of course, do not turn on anything more than the 
question of which side is lying. Many others do. 

I notice that many lawyers, particularly the younger ones, get tangled 
up over the so-called res ipsa loquitur rule. Intrinsically, it is very simple, 
but turned into a sort of legal mystery by page on page of opinion which 
would better have been left unwritten, and a habit of digesters to treat it 
as a separate legal species. You see or hear of something done, and say 
“How careless.” You see the results of something done and if the com- 
mon man can say to himself, “The defendant must by major probability 
have been careless to produce such a result” you have a case of res ipsa, 
not otherwise, and res ipsa carries permission, not a mandate. That is all 
there is to the mystery and it is ordinary common-sense reasoning and not 
law at all, particularly not a rule of law, for to have a rule, you need at 
least twins for it to operate on and in a somewhat extensive experience, 
I have yet to meet identical twins. My advice would be to ignore sup- 
posed precedents, and look at your particular accident with an intensive 
application of as much common-sense as you can summon. That advice 
may be biased, because I have been much chagrined to realize how much 
less than the common man I know. I do not know that a flash in a con- 
troller box most probably results from negligence, and I fear I shall not 
know it until I know how a controller box is built and what may make it 
misbehave, nor until science tells us what electricity is, and not merely 
how it acts. I do not know that an overhead trolley wire is more likely to 
snap because someone has been careless than because the metal has be- 
come “tired” under vibrating tension. And I find my mind evenly bal- 
anced as to the probable cause of a train going off its track. I might go 
on, but why overadvertise one’s own shortcomings? But why not be 
candid about the matter? If, given an accident, the attainment of justice 
requires that the defendant be made to talk first, why not make him talk, 
even at the risk of doing occasional violence to our time-honored maxim 
that he who alleges must prove, rather than attribute to the common man 
an extent of knowledge which he himself would be the first to disclaim? 
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Other systems of law do not find our maxim indispensable under all condi- 
tions, and our growing statutory list of prima facie presumptions is con- 
stantly eroding the old rule. Fictions may be useful, but they have a bad 
habit of promoting a lack of intellectual honesty. 

I gather from reading the remarks of Judge Lummus at your Decem- 
ber meeting that the methods of our Boston Appellate Division may be 
open to question. [In the first place, every judge on the panel reads the re- 
ports and briefs before the argument. That has been the practice since 
1912, and I see no reason for doing differently. It follows that no attorney 
need have any apprehensions about his ability to state a case. The report- 
ing judge has done that and nothing the attorney can say will add to or 
take from what the judge has said. Counsel should come to argument 
ready to get at the meat of the matter and prepared to experience a free 
use of the Socratic method. After the reservation which usually, but not 
always, follows argument, the case is given to one judge to study and 
prepare an opinion. We do not indulge in any preliminary “sembles.” 
We confess that we do not know and recall all the time all that is in the 
report, in all the statutes and all the cases, and for that reason we find it 
necessary to read and reflect upon a drafted opinion before concurring in 
it. We find that it is easier to let a first impression in than to discard it 
later as wrong. Our opinions are probably not as finished as they might 
be if they were not written in the intervals left by a heavy trial load, but 
in the last ten years, of cases re-heard in the supreme court, our decisions 
have been affirmed in 88%, which is probably quite as high a percentage as 
is healthy from the standpoint of either court. The acid test of an at- 
torney’s faith in his case in review generally comes when he is asked to 
put up some real money to print the record for the supreme court, and 
many appeals fall by the wayside at that point. It may interest the bar 
to know that a digest of our appellate decisions from the beginning, em- 
bracing about 2,500 cases, the output of a W. P. A. project, is in the 
printer’s hands and will, in due time, be released for free distribution. It 
refers to decisions on many matters which have not yet reached the court 
of last resort. 

The municipal court has always been a sort of experiment station. 
Just at present we are trying to work out a plan in our tort sessions which 
will both clean up the list and enable attorneys to spend more time in their 
offices and less in the corridors of the court house. It has not been a pro- 
nounced success. We knew the engaged counsel would be the obstacle 
that he has always been, but we did not fully appreciate the unwillingness 
to settle cases until actually called for trial. The result is that it has 
proved difficult to guage the number of cases to be held in readiness so as 
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to keep the court fully occupied and yet cause a minimum of annoyance to 
counsel, parties and witnesses. The one thing we will not do is to let the 
load get the better of us, resulting in congestion and delayed justice. 

I do not expect to see the problem of the engaged counsel settled until 
the courts co-operate, and work out rules. This seems to lie within the 
range of the general superintendence power of the supreme court. It is, 
however, to be hoped that any rules will give full recognition to the fact 
that we live in a democracy, and that no court or litigant has the right of 
way over another. It is not a question of supposed relative dignity or the 
amount of dollars involved. While it is true that the right to have counsel 
does not include the right to have a particular counsel, it should also be 
remembered that the trial kaleidoscope turns so fast that no lawyer can 
confidently plan his trial times and that an emergency substitute can seldom 
give the client service equal to that of an attorney who has grown up with 
the case. I doubt if the litigating public will stand for much over-night 
substitution without clamor, or keep a paid understudy always on hand. 
The situation today is chaotic. 

If any member of the bar has any suggestions about the handling of 
the list in the municipal court which does not cover a plea for special 
privilege, the court would be glad to receive it. 

Whatever our other faults, I do not think our court can fairly be 
charged with delaying justice. A list of civil cases reserved is posted in 
the lobby on the first of each month, showing the name of each such case, 
the name of the judge and the date of reservation. The list posted on 
February 1 contained 32 cases, and of those, 29 were tried in the last half 
of January. 32 reservations does not seem overlarge when it is remem- 
bered that the court tries around 3,000 cases a year and that when a judge 
reserves a case he does not retire to chambers to make his decision, but at 
once takes up another case. 

There are now pending in the Appellate Division 9 undecided cases. 
7 of those were heard in January. The oldest case on the list was argued 
December 13, 1937. 

I have little to say about the criminal side, because much of our work 
there in the higher brackets is futile as well as wasteful. If a defendant 
says, “I am not guilty, and I claim a jury trial” he is wholly within his 
rights. I say he should go at once where he can get his jury trial. In- 
cidentally, when appeals reach the jury court, considerably less than 10% 
are actually tried. But if a defendant pleads guilty and is sentenced, I 
know of no good reason why he should then have a right to say, “I appeal 
to the district attorney,” which is what it really comes to. There are just 
as competent and experienced penologists in the municipal as there are in 
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the superior court and better than there are in the district attorney’s office. 
I for one, so long as I am denied teeth with which to bite, refuse to accept 
any responsibility when a popular cry goes up about the failure of the 
courts to protect the public. And a system which tries a murderer once 
and a parking offender twice is difficult to defend. So also is a system 
which gives a confessed or adjudged violator of some prudential regula- 
tion a revision of his penalty, and withholds it from a burglar. 

I think it is regrettable that the substantial members of the bar are 
not seen more frequently in the criminal courts. When I began practice it 
was a common sight. Nowadays, it seems to involve a loss of caste. Their 
absence is regrettable because when reform is discussed, and their counsel 
is needed, they being uninformed, are silent. And our criminal bar is 
much in need of leavening. 

I suspect that many of the things I have said have stirred violent 
mental dissent. If so, I have attained my objective. The bar is, collect- 
ively speaking, over-inclined to accept things as they are and so to save 
mental wear and tear. It is too short on imagination and initiative. And 
I subscribe wholeheartedly to what Judge Lummus said about the need 
of an integrated bar. Attendance of a few hundred at bar meetings, en- 
couraging though it may be, does not obscure the fact that the great ma- 
jority are indifferent to the obligations which the times are increasingly 
imposing on our profession. Bar integration does not mean association 
for profit but association for service, and those who will not join ought to 
be drafted, and then made to feel that they “belong.” 


A Much-Needed Reform 
(From the Boston Transcript of March 31, 1938) 
Ascribed to Dr. Oliver Wendell Holmes is the description of an afternoon tea as 
a case of gabble, gobble and “git.” The United States Government has its gabble-and- 
“git” policy with respect to income tax returns. An overworked clerk gabbles the 
formula of the oath. The maker “gits,” to provide room for the person next in line. 
During the last days before the fifteenth of March, it is gabble and “git” hour after 
hour. But the gabble-and-“git” policy would seem to be coming to an end. The Senate 
Finance Committee has voted to recommend cutting out the oath, substituting for it 


on the tax return a declaration that wilful falsification will subject the offender to prose- 
cution. 





To Senator Walsh goes the credit for setting in motion the legislative machinery 
in order to bring about a change in the law similar to the change in Massachusetts. 
Here it was realized that swearing to the returns was done in a way to make it a piece 
of mummery with no suggestion of the true nature of an oath. Now that the Senate 
committee has acted, it is hoped that the necessary legislation to change the Federal 
practice will follow without loss of time. 

NOTE 

Fitchburg, Mass., is largely entitled to credit for this movement for not only does 
Senator Walsh come from Fitchburg but the most effective letter which helped to stir up 
the subject in Massachusetts prior to the Massachusetts Act was written by Mr. William 
D. Parkinson of Fitchburg and printed in the Boston Herald of July 17, 1924, and in 
the Mass. Law Quarterly for August 1924, pp. 18-20. 
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The Superior Court—Jury Pooling, Auditors, Pre-Trial 


Address by Hon. Abraham E. Pinanski 
At a Luncheon of the Boston Bar Association, March 26, 1938. 


On any appraisal of the effectiveness of a democratic government, the 
courts are peculiarly subject to attack. It is, as Mr. Vanderbilt has said, 
in the courts that the people come face to face with the force of govern- 
ment. The executive and the legislature rarely bring their force to bear 
directly on the people, but every time a judge makes an order or enters a 
judgment he does. Our judges have it peculiarly within their power, 
more than any other one class, to determine the faith of the people in 
democracy. There is much current criticism of the courts. Some of it, of 
course, is inevitable. A losing litigant is inclined to believe the judge 
unintelligent if not worse. There is, moreover, the large class of people, 
especially in times of distress, who are chronically “agin the government.” 
There is the large group of the ignorant who are unable to comprehend 
what it is that the courts are trying to do. But beyond all this there is 
criticism of our courts which centers around delays in the disposition of 
judicial business and technicalities of procedure.’ 

It is my purpose to speak to you of methods recently adopted in the 
Superior Court for speeding its business, and at the same time reducing 
costs to taxpayers, litigants and lawyers. It will be understood that I am 
expressing only my own individual opinion, except as I shall quote from 
Hon. Louis S. Cox and Hon. Wilford D. Gray with their permission. 


THE Jury SysTEM 


With all its shortcomings the jury system in its proper field and when 
properly managed and controlled is still a valuable instrument for the 
promotion of justice and one of the bulwarks of our democratic institu- 
tions. To the credit of the average citizen let it be said that, with all 
their shortcomings, jurors, as a rule, are honest and earnest in their ef- 
forts to promote justice. The jury system is now under attack and on 
trial in many communities, but, although we in Massachusetts are aware 
of the possibilities of improvement in the manner of the selection of 
jurors and of the necessity of concerning ourselves with their comfort 





Note: Judge Pinanski is conducting the pre-trial session of the Superior Court in Suf- 
folk County. 


1$ee Address of Hon. Arthur J. Vanderbilt, President of the American Bar Association, 
American Bar Association Journal, March, 1938. 
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and convenience while performing their public duty, we can ill afford to 
remain passive when unwarranted attacks upon the system are made. 

It is true that the taxpaying public sustains a burden from the jury 
trial system far heavier than it even suspects, estimated at $500 a day for 
each day of jury trial. 

The apparent present policy of the Commonwealth is to make litiga- 
tion as inexpensive to litigants as possible. In the ordinary case, apart 
from the fee, if any, which the plaintiff pays his lawyer, his only other 
expense is $3.05 for his writ and entry, a modest sheriff’s fee, his witness 
fees, and the costs of his opponent if he loses and has anything with which 
to pay. Compare this with the system in England, where litigation is “an 
expensive luxury and beyond the means of the majority of people unless 
they are either very poor or very rich,” whereas “for persons who are 
neither very rich nor very poor avoidance of litigation is essential.”1 A 
fee system which looks to something like pay for service is not a novelty 
in this Commonwealth. Whatever the reason may be, no success has come 
from any recent attempt to require litigants to pay a larger share of this 
expense to the taxpayer. 

The law’s delay has been a by-phrase for centuries. At times it has 
been the theme of great authors; it has stirred civic bodies to action. 
Judicature and other commissions have dealt long and earnestly with the 
question. Our own Judicial Council has presented carefully prepared re- 
ports on the subject. A system which through its cheapness or inexpen- 
siveness encourages litigation, reaps its reward in delays of justice which 
the courts are powerless to prevent. Thousands of meritorious cases are 
entered in the Superior Court each year. They travel the long path of jus- 
tice in company with a large number of others which would, it is thought, 
never be there, except for the present system. Perhaps, if it cost more 
to enter a case and a small jury fee was required, which could be remitted 
to or waived in the case of an impecunious plaintiff, litigants would not 
be so quick to resort to jury trials. Certainly it would tend to lessen the 
present practice of removing small claims cases to the Superior Court 
(there was such a claim for $18 property damage in an automobile case 
at the pre-trial session recently) and removing small motor vehicle tort 
cases primarily because of the facility and speed with which a trial before 
an auditor and subsequently before a jury may be had. 





‘Report of Committee of London Chamber of Commerce, April 8, 1930. Report of 


The Law Society in London to Lord Chancellor, Dec. 5, 1930. Report of General 
Council of the Bar, May 18, 1931. 


In a specimen “Chancery Action” total disbursements are 500£ 6s, the King’s Bench 
Action 283£ 7s, Probate Divorce Action 429£ 13s, House of Lords 464£ 7s. 
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You are all aware of the recent efforts of the Superior Court to 
reduce expenses and to relieve congestion in the jury trial docket of Suf- 
folk County, of which the three more important are: 


Ist. The jury pooling system. 
2nd. The appointment of auditors in motor vehicle tort actions, and 
3rd. The establishment of pre-trial procedure. 


I. Jury Pootinc SysTEM 


Jury pooling was inaugurated in Suffolk County in May, 1935, after 
Mr. Justice Cox and Mr. Phinney, Executive Secretary to the Chief Jus- 
tice, had investigated the system as it worked in Cleveland, Detroit and 
New York. It was then planned to provide an adequate number of jurors 
for four criminal and six civil sessions. You will recall that under the 
old system about thirty-six jurors were summoned for each of the crim- 
inal and civil sessions and remained in attendance in the particular ses- 
sion until the end of the term, unless excused. Approximately three hun- 
dred twenty-five jurors a month were required to serve in both civil and 
criminal sessions. In working out the new plan, it has been found that 
if two hundred thirty-two jurors are summoned, after allowances are 
made for jurors not reporting, for those excused and for those whose serv- 
ice is deferred, there are from one hundred ninety to one hundred ninety- 
five available for service. This number has been found sufficient to sup- 
ply the needs of the eleven jury sessions. Under this system, jurors are 
gathered in one room from which they are sent when needed for service 
in the court’s eleven sessions. At the beginning of the term, the judge 
in charge of the jury pooling system enters an order that the jurors are 
to be used interchangeably and then gives the jurors a general talk with 
respect to their duties. Provision has been made in the new Court House 
for pleasant, comfortable and convenient quarters for jurors. After the 
requirements of the statutes are complied with, the jurors who are drawn 
for the criminal and civil sessions are pooled together, and, thereafter, 
they have the opportunity of sitting on civil or criminal cases and under 
any or all of the ten or twelve judges who are conducting jury sessions 
in the county. Whenever a session is closed, a definite number of jurors 
is excused for the remainder of the sitting. Jurors for capital cases have 
been drawn from the pool with no additional venires. The number of dis- 
agreements has been reduced very considerably since the system has been 
inaugurated. In the calendar year 1937, there were seven disagreements 
in 806 civil cases tried to verdicts. The economies and the savings which 
have resulted from the system are marked. Figures from the Treasurer 
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and Auditor of Suffolk County indicate that the prediction of an annual 
saving of $75,000 was conservative. Bearing in mind that jury pooling 
began in May, 1935, the following figures furnished by the auditor for 
Suffolk County are significant. 


Payments for traverse jurors civil and criminal: 


1934 1935 1936 1937 
$262,429.50 $204,265.20 $167,874.15 $169,259.85 
Reduction in 
expenditures 58,164.30 94,555.35 93,169.65 


based on 1934 


A contributing factor in reducing the number of cases held each 
day for trial is the combination of jury pooling and concentration of all 
lists under one management, with the result that if there are not enough 
jury cases a jury waived case may be sent to the vacant session. The 
Court has recognized that one of the greatest evils of the method of run- 
ning the list heretofore in effect in Suffolk County has been the necessity 
of having counsel and witnesses in attendance at court from day to day 
and sometimes for weeks waiting to be reached. 

The plan as evolved seems to have improved the administration of 
justice in Suffolk County. There are some things which could be done 
to simplify the jury system without impairing it. These are beyond the 
control of the Court. It is still necessary to summon separately jurors 
for criminal sessions and for civil sessions. They must be kept on two 
separate payrolls. They get their money at the same place. There ap- 
pears to be no good reason why it should not be made possible by law 
to summon for jury service without distinction as to the class of serv- 
ice. This change alone would materially lessen the administrative work. 
The Court is also handicapped by the statutes relative to the issuance 
of venires and the subsequent drawing and summoning of jurors. With 
an amply available list of qualified jurors there seems to be no good 
reason why the Court, in Suffolk County at least, should not be able to 
call them for immediate service as and when that service is needed. 


II. Avupitors In Motor VEHICLE Tort ACTIONS 


In order to expedite the disposal of motor vehicle actions which 
were congesting the jury trial dockets in every county, and at the request 
of bar associations, of the Committee of the Boston Chamber of Com- 
merce on Judicial Procedure and of other groups, the Chief Justice of 
the Superior Court on December 10, 1934 announced a plan for referring 
motor vehicle cases to auditors. He then assigned members of the court 
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in a number of counties to supervise and direct the operation of the plan. 
The “Notice to the Bar” stated the minimum requirements, limited the 
appointments as auditors to lawyers who would agree to refrain from 
taking such cases during their period of service as auditors, and pro- 
vided for the selection of the auditors from a list of nominees furnished 
by the county bar associations. It was also provided that all hearings 
before auditors should be conducted in orderly manner, without smoking, 
and in court houses whenever possible. Regulations concerning the ref- 
erences were promulgated by the assigned justice, and an effort was made 
to have all cases pending in any county and arising out of the same acci- 
dent referred to the same auditor to be tried together. 

The procedure of reference to auditors is authorized by G. L. Chap. 
221, Sec. 56. While either party may demand trial, with or without 
jury, upon filing of the auditor’s report, the report is read at the trial and, 
according to the statute, “the auditor’s findings of fact shall be prima 
facie evidence upon such matters only as are embraced in the order.” 

The practice has been continued and has been authorized by the pres- 
ent Chief Justice for the calendar year 1938. The results obtained in so 
far as statistics reveal them have been set forth in great detail in the re- 
cent report of the Judicial Council of Massachusetts,’ giving the num- 
ber of settlements, hearings, trials after report, and fees paid out. Un- 
questionably the plan has gone far in some counties at least in stirring 
up the stagnant part of the jury trial lists. Lispenard B. Phister, Esq. 
of the Boston bar made enlightening reports on the auditor and pre- 
trial system in Massachusetts for the Judicial Council of New York.’ 
The volume of cases which lies unreached from year to year has been re- 
duced very materially by the activities under the auditor plan. If the 
plan has met with any success, it was due very largely to the co-operation 
of the bar, the efforts of the auditors, and various clerks’ offices. 

The auditors represent a fair cross-section of the bar in their respec- 
tive counties. By and large, they are an efficient, intelligent, public-spirited 
and honorable group of officers of the court. 


III. Pre-TriAL PROCEDURE 
1. In England 


“More than a hundred years ago in England Henry J. Stephen, ser- 
jeant at law, published his celebrated treatise on the Principles of Plead- 





113th Report of Judicial Council of Massachusetts, 1937, pp. 65 and 66. 
2Report on Pre-Trial Procedure and Administration by Judicial Council of State of 
New York, 1937. Legislative Document 48F. 
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ing in Civil Actions. The book opened with the following statement : 

‘In the course of administering justice between litigating parties, 
there are two successive objects,—to ascertain the subject for decision, 
and to decide. It is evident that, towards the attainment of the first of 
these results, there is, in a general point of view, only one satisfactory 
mode of proceeding; and that this consists in making each of the parties 
state his own case, and collecting, from the opposition of their statements, 
the points of the legal controversy’.”4 

Pre-trial civil procedure under the English common law system con- 
sisted only of pleading. Whatever the rules of pleading could accomplish 
in the way of defining and restricting issues contributed to the efficiency 
of the trial. What could not be done by the rules of pleading could not 
be done at all. Next came proceedings for discovery before trial. 

If parties and witnesses are subject to liberal discovery examinations 
as soon as the issues are presented by the pleadings, any party to the rec- 
ord has it within his power to test for himself the substantial basis for 
the positions asserted by his adversaries. Information so obtained will 
indicate the real points of controversy, in spite of pleadings which con- 
fuse or mislead. 

But there is no reason why the court should not itself take a hand in 
the investigation, supplementing the pleadings and the discovery which 
the parties have obtained, by direct interrogation of counsel or parties in 
the presence of each other, with a view to eliminating issues through ad- 
missions or through the withdrawal of allegations or denials, or by ob- 
taining the consent of the parties to the limitation or simplification of 
proof. 

What an efficient trial judge frequently does on his own initiative 
during the opening stages of the trial, by interrogating counsel, may be 
done with better effect at a preliminary judicial hearing before trial, and 
all matters not really in dispute may thus be withdrawn by express ad- 
missions or by court order after an exposure of the want of any evidence 
sufficient to sustain or refute the claims made in the pleadings. 

In England in 1932 under the name of the “new procedure”, pre-trial 
hearings were adopted in response to public demands for promptness in 
reaching trial and economy in courtroom hours.? 

In 1934, a Royal commission was appointed in Great Britain to con- 
sider “The Despatch of Business at Common Law”, under the chairman- 





‘Theory and Practice of Pre-Trial Procedure by Prof. E. R. Sutherland, Journal of 
American Judicature Society, Dec. 1937. 


*The New Procedure of the English Rules by Prof. Robert W. Millar. 27 Ill. L. R. 
No. 4. 
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ship of Lord Peel and with a distinguished membership from bench and 
bar. 

Its report, together with a large volume of the minutes of testimony 
taken, was published in 1936. Pre-trial procedure formed an important 
part of the subject matter of its investigation, and its conclusions regard- 
ing that practice may well be taken to represent the most enlightened 
public opinion. Those conclusions present an unqualified indorsement of 
the pre-trial hearing and a strong recommendation for widening its scope. 

The commission was of opinion that the great length of trials was 
the most serious cause of expense and delay, and that this could be most 
effectively reduced in two ways, by restricting the issues to those seriously 
contested, and by simplifying the proof. 


2. In the United States. 
(a) In Detroit 


No definite attempt to provide a pre-trial procedure, supplementary 
to the pleadings, for laying of proper foundation for the trial, seems to 
have been made in the United States prior to the remarkable effort of 
the Circuit Court of Wayne County, Michigan, sitting in Detroit. In 
1929, pre-trial dockets at law and in chancery were established for all 
cases at final issue. 

Doubtless the effectiveness of any pre-trial system in eliminating un- 
substantial and fictitious issues would be greatly enhanced if the court 
had the power and were willing to penalize the parties by the imposition 
of costs when they unreasonably refuse to admit facts or abandon issues 
which ought not to be contested. Lord Peel in his report to the Royal 
Commission pointed out that although the English Courts have this 
power, they are loath to exercise it. 

Pre-trial procedure substitutes an open, business-like and efficient 
presentation of the real issues for the traditional strategy of concealment 
and disguise. Its general adoption and use might do much to restore the 
confidence of the public in litigation as a desirable method of settling 
disputes. 

The theory and practice of pre-trial procedure is very simple. It 
consists merely of the investigation or analysis of a pending action in 
order to insure determination of the precise question or questions at is- 
sue, the elimination of unessential matters of proof, and so shaping the 
case as to insure that it will be tried in an efficient manner.! 





1Success of the Pre-Trial Hearing Demonstrated. Journal of American Judicature Society, 
February, 1938. 
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In Professor Sunderland’s description of the Detroit practice,! there 
is a very clear statement of the essential features of pre-trial procedure. 
Cases presumably ready for the trial calendar are set for hearing a few 
weeks in advance. The rule or order requires counsel to attend, and it is 
thought desirable that the parties be present. The first step is to ascertain 
whether the pleadings are satisfactory, and to have any needed changes 
made. Particulars may be required, and various matters of proof which 
may be precisely determined are referred to counsel, with a week’s time 
to settle them. Stipulations as to facts, if made, are noted on the memor- 
andum sheet. The judge is able, and in most cases speedily, to enter on 
this sheet, the exact issue. The memorandum becomes a part of the file 
and accompanies it to the trial room, and is to be accepted by the trial 
judge. The analysis of the case is ordinarily in open session, but if a 
possibility of settlement appears, its discussion is in chambers. There is 
no court reporter present. 


(b) In Massachusetts 


After a study of the Detroit system made by Mr. Justice Cox, then 
of the Superior Court in Massachusetts, with Mr. Edmund S. Phinney, 
Executive Secretary to the Chief Justice of the same court, on August 26, 
1935, a pre-trial and consolidated docket plan, closely modelled on the 
Detroit plan, became effective in Suffolk County by order of the Justices 
of the Superior Court.? 

Hon. Wilford D. Gray was designated as the judge in charge and 
the procedure which he inaugurated in general followed the outline in 
the notice to the bar dated June 30, 1935. Judge Gray remained in charge 
through the calendar year 1936 and was succeeded by the Hon. Louis S. 
Cox, who served in that capacity until he was appointed to the Supreme 
Judicial Court. Since November 8, 1937 the writer has been conducting 
the pre-trial procedure 

It goes without saying that the success of the pre-trial procedure 
depends upon the judge who handles this list and even more upon the 
bar. Much credit is due to Judge Gray for his pioneering efforts and 
the building of the pre-trial structure on a solid foundation. Judge Cox 
by his investigation in several cities, the recommendation of the plan, and 
the capable building of the superstructure has made a valuable contribu- 
tion to greater efficiency in administration of justice. It is believed that 





‘Theory and Practice of Pre-Trial Procedure. Journal of American Judicature Society, 
December, 1937. 


2Pre-Trial and Conciliation Lists by Hon. Louis S. Cox, Boston Bar Bulletin, June, 1935. 
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the bar has come to an appreciation not only of the purpose of pre-trial 
procedure but also of its value as a time and money saver. It is in no 
sense an inquisition but rather a co-operative effort on the part of the 
court and the bar to simplify and expedite the trial of cases. No attor- 
ney is expected to surrender any substantive right of his client. It is 
desired that such a right may be given its appropriate and crucial place 
in the trial of the case. 

The immediate purpose of this call is to stabilize the trial list. It 
also provides a method for analyzing every case a short time before it is 
reached for trial in order to ascertain whether it is really ready and to 
get it into shape if anything is lacking. 

It may occur to many that the certainty of trial, if the parties desire 
it, within about two weeks after the pre-trial call is a very important fea- 
ture. Surely it is a result which will do away with much of the surprise 
which now confounds the best intentioned attorneys. 

When Judge Gray wrote about pre-trial procedure for the Bar Bul- 
letin in December, 1936, he stated that “it had not been in practice long 
enough to warrant any member of the Court in expressing firm conclu- 
sions as to its value or accomplishments.”! In reviewing the work accom- 
plished by the pre-trial session under the guidance of Judge Gray and 
then Judge Cox, the writer gives it as his considered opinion that it has 
been a tremendous success. Presently, a few statistics will be presented 
which, together with the experience of the members of the bar who have 
had occasion to attend the call of the pre-trial list, ought to assist every 
lawyer in forming an independent judgment as to the value of the pro- 
cedure. 

The methods employed by the presiding justice to bring about a set- 
tlement are not unlike those heretofore employed by numerous justices 
presiding in the jury sessions. The great gain in the present method is 
that the parties in numerous cases that have thus been settled have been 
saved the expense of bringing their witnesses to court, and in many cases 
also there is the saving of the time of a jury session which heretofore has 
been spent in bench or lobby conferences designed to bring about a settle- 
ment. I am able to confirm the statement made by Judge Gray two years 
ago that “in general the co-operation of the bar in this effort to settle 
cases has been extremely gratifying. Lawyers have in the main frankly 
stated their cases and have made reasonable efforts to settle. The number 
of non-co-operating lawyers can be counted on the fingers of one hand.” 

In this connection, when settlement efforts fail, the presiding justice 





1Pye-Trial Procedure in Suffolk County, by Hon. Wilford D. Gray. The Boston Bar 
Bulletin, January, 1936. 
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endeavors in many cases to obtain waiver of the right to jury trial. No 
great effort of this kind is made ordinarily in personal injury cases be- 
cause the average plaintiff’s attorney is still wedded to the belief that suc- 
cess in such cases depends upon the jury trial. The cases in which the 
effort is made are in the main contract cases, or unusual tort cases where 
the issues may be more quickly and efficiently decided by the court. 
Since the system was inaugurated such waivers have been obtained in 
over one thousand cases, many of which would have been lengthy and 
difficult jury trials, and, since our congestion is largely with the jury list, 
a distinct gain is thereby made. 

Here, in Suffolk County, where the judge in charge of the pre-trial 
session is not engaged in the trial of any of the jury cases which have 
come before him for pre-trial, the efforts at conciliation are made in open 
court at the bench. No record is made of the discussion held for the 
purpose of conciliation other than the comment in the pre-trial memor- 
andum that the likelihood of settlement is “none, slight, fair, good, or ex- 
cellent.” The presence of an unbiased umpire is frequently all that is 
needed to enable adverse parties to reach a settlement agreement, who 
otherwise hesitate to indicate weakness by their voluntary offers. Coun- 
sel can be relied upon to protect their respective clients’ interests, and 
all adjustments are purely voluntary without the slightest suggestion of 
duress or undue influence. Settlements effected simply as a means of 
saving time and expense might imply duress and reflect adversely on the 
administration of justice. Where cases are brought for their nuisance 
value, settlements probably ought not to be encouraged by the pre-trial 
judge. 

Under this procedure the case appears on a trial call with assurance 
that issues which cannot be successfully controverted are agreed upon, 
that the parties are as free from the hazard of surprise as it is possible to 
make them, and that proof will be directed to the determined issue or 
issues. For all who are in good faith concerned, including the court it- 
self, there is a great saving through this pre-trial hearing. 

It is a matter of more than passing interest that a rule has very re- 
cently been adopted to establish pre-trial procedure in the federal district 
courts.! 


Benefits of Pre-Trial 


The Journal of the American Judicature Society for February, 1938 
summarizes the benefits which are made available by pre-trial hearings 





‘Rules of Civil Procedure for the District Courts of the United States. Rule 16. 
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under the following headings: (1) settle pleadings; (2) disposal of pre- 
liminary motions; (3) obtaining admission of facts and documents; 
(4) limiting the number of expert witnesses; (5) final disposition of 
cases; (6) facilitating settlements not made under duress; (7) narrow- 
ing and defining the issues; (8) stabilizing the trial calendar; (9) saving 
time in trial of cases, and (10) making the Court more than a mere pas- 
Sive agency. 

At the pre-trial hearing,’ the pleadings and facts of each case are 
discussed by court and counsel, to determine: (1) whether the pleadings 
must be amended; (2) whether any or all of the facts in issue can be 
determined by stipulation; (3) whether the case can be settled or other- 
wise finally disposed of without trial. 

A large number of cases is finally disposed of at the pre-trial stage. 
This alone represents a great saving of time for the court, as well as for 
litigants and attorneys. 

Cases which cannot be settled are retained on the pre-trial docket 
until counsel assure the court that they are ready for early trial. Before 
the case is put on the trial docket, the pre-trial judge makes sure that all 
necessary amendments to pleadings have been filed and that no continu- 
ances are likely to be asked for. 

He also examines the issues to determine whether they represent ac- 
tual controversies. In all types of cases, facts which are formally in issue 
but actually nondisputed are identified and designated, and the time and 
expense of formally proving them is thereby eliminated. 

The pre-trial hearing is an informal conference between the judge 
and counsel. In many cases, the opposing attorneys have not met each 
other until the moment when the case is called and they step up before 
the court. The judge asks them what the case is about, whether they are 
satisfied with the pleadings, how many of the material facts of the case 
can be agreed on, and whether either of them thinks there may be an 
opportunity to settle the case. 

No stenographic record is taken. The attorneys and court soon learn 
just how the case stands, and the pre-trial hearing usually lasts less than 
ten minutes. At the end of that time, the court has usually succeeded in 
determining exactly what matters are really in dispute. The attorneys 
are given leave to amend their pleadings within a certain number of days. 
If it appears that there is a chance of settlement, it is set down for an- 
other hearing at a later date, so that counsel and parties may in the inter- 
vening period discuss the matter and if possible come to agreement. 





Pre-trial Procedure in Wayne County Circuit Court, Detroit, Michigan by Frank E. 
Cooper, Esq. of Detroit Bar. 
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Pleadings 

In every case, where the parties are not satisfied with their pleadings, 
amendments are allowed when assented to by the parties. If the parties 
cannot agree they are sent to the motion session. If, however, they say 
their pleadings are in proper form, they are unlikely thereafter to be per- 
mitted to make amendments, except (1) where relevant matters have 
arisen after the pre-trial hearing or (2) where matters existing at the 
time of that hearing were not discovered until afterwards, provided the 
attorney is not chargeable with negligence in failing to obtain the in- 
formation earlier. 

The great advantage of requiring that all amendments to pleadings 
be presented at pre-trial call is the elimination of the practice hereto- 
fore existing of the presentation of amendments after witnesses had been 
summoned, and at times after a jury had been empaneled, the allowance 
of which has resulted in the claim of surprise and the postponement of 
the case, with the accompanying waste of time and money. 


Eliminating Issues 

The pre-trial judge plays an active role in eliminating issues, by ob- 
taining from the attorneys the admission of many facts which are denied 
upon the pleadings but are not really in dispute. Notation of all such 
admissions and concessions is placed on the pre-trial report sheet by the 
judge, and the parties are bound thereby when the case is assigned for 
trial. 

Two and a half years have elapsed since the procedure was com- 
menced in Suffolk County, and the Court has had splendid co-operation 
from the bar in the conduct of the pre-trial session. It is seldom, if 
ever, that counsel in a jury case will not agree upon matters that fairly 
can and ought to be agreed upon. The only exception to this general 
statement relates to those cases, few in number, where, by reason of the 
bitterness which exists between the party litigants, which has been com- 
municated to counsel, one or the other of them takes the position that 
he will do absolutely nothing to help the other to shorten his preparation 
for trial, or the trial itself. 

The following are some examples of situations and issues upon which 
agreement by counsel is obtained without much difficulty. 

1. Motor Vehicle Tort Cases. 

a. Legality of registration of motor vehicle involved. 
b. Agency where the operator is other than the owner. 
c. The admission at the trial of photographs of the locus and the 
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vehicle involved without the necessity of producing the pho- 
tographer. 

d. Agreement that a copy of a hospital report may be introduced 
without producing the custodian of the records. 

. Suits against Municipalities arising out of Defects in Highway. 

a. Agreement that the highway in question is a public way. 

b. Date of receipt of plaintiff’s notice required by Statute. 

. Public Liability Cases. 

a. Ownership or control of the premises upon which plaintiff 
claims the accident occurred. 

b. If a snow and ice case, acknowledgement of receipt of notice 
thereof as required by statute and the sufficiency thereof. 

c. In landlord and tenant cases, the status of the plaintiff, either 
as a tenant-at-will or lessee and, if not a tenant, whether busi- 
ness visitor, guest of a tenant, trespasser or licensee. 

d. Whether accident on a common stairway or passageway or 
area, 

e. A statement of the specific defect in the premises upon which 
plaintiff relies. 

. Note Cases. 

a. Genuineness of signature of maker or endorser. 

b. Execution of note and delivery. 

c. Payments, if any, on account of principal or interest. 


. Insurance Cases. 

a. Question whether or not policy executed and in force. 

b. Premiums, paid or unpaid. 

c. Policy properly reinstated after lapse. 

d. Double indemnity, resulting through accident—agreement on 
facts in order to determine whether within the meaning of the 
terms of the policy. 

. Contract. 

a. Nature of obligation—oral, written or implied. 

b. Payments, if any. 

c. Agreement on facts in order to determine whether Statute of 
Frauds applies. 

d. Execution of written contract—whether party signing for a 
corporation had authority. 

e. The production of instruments, documents, correspondence, 
without requiring notice under the statute or summons. 

f. Matters of public record. 
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Time of Trial 

The only other matter taken up with counsel at the pre-trial call is 
the time of trial of the case. When the case passes from the pre-trial 
call to the short list, no continuance is granted except for causes there- 
after arising not due to the fault of the party who seeks delay. The court 
is reasonably generous in granting continuances at the pre-trial call for 
reasons which render it inconvenient for counsel to try or whenever there 
is likelihood of settlement; but once the case passes to the short list con- 
tinuances are granted only for excellent reasons such as illness. The 
object is to have a short list composed of cases which may be relied upon 
for trial so that the smallest possible number of cases may be held for 
trial each day. 


Information Transmitted to Trial Session 

A blank form is filled out and signed by the presiding justice in each 
case. This form contains the names of the trial attorneys, (and only 
their engagements are recognized), the disposition of any request as to 
pleadings, the justice’s opinion as to the chances of settlement, and a 
statement of every fact agreed upon, and frequently a concise statement 
of the agreed issues to be tried. This paper goes with the files of the 
case to the justice presiding at the trial, and the agreements and stipula- 
tions contained in it are binding upon the parties for the purpose of the 
trial. 


Cases on Jury List 

The short list for jury trial is composed exclusively of cases which 
have been considered at the pre-trial call. There is no call whatever of 
the short list for trial. The attorneys in the case which has passed from 
the pre-trial call to the short list know that they will be reached for trial 
within approximately two weeks of the date set for trial. They are also 
entitled to receive two telephone notices from the list clerk—one the day 
before the case is actually held for trial, and the other on the day it is 
reached, a fifteen minute notice to come to court. Accordingly, no party 
need have his witnesses attend until he receives the first of these notices, 
but he must have them available when he receives the second notice. The 
justice and the clerk in charge of the list determine each day the number 
of cases to be held for trial for the next trial day. The ideal to be sought 
in this connection is to assure to each case opportunity for trial on the 
day when the witnessess must first be present in court. Obviously this 





1See Fanciullo v. B. G. & S. Theatre Corporation, 1937 A. S. 475. Capano v. Melchionne, 
1937 A. S. 493. 
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ideal is difficult of complete attainment. In estimating the number of 
cases to be held each day, allowance must be made for settlements, en- 
gagements of counsel, illness of interested parties, and other contingen- 
cies that may prevent trial. Then, too, many cases are still settled after 
they pass from the pre-trial call to the trial list. 


Progress on Jury Trial Lists 


On August 26, 1935, jury cases had to wait over four years for trial. 
At this writing the pre-trial session is dealing with cases which were 
entered within about two years nine months. It is hoped that before the 
summer recess is here we shall have reached the cases in which the writs 
are two and a half years old, and that by the end of the calendar year (if 
sufficient jury sessions are in operation) we shall be approaching the cases 
which are but two years old. 

From records kept under the direction of the pre-trial judge it ap- 
pears that the following disposition was made of the law suits which 
appeared upon the pre-trial lists in Suffolk County for the calendar year 
1937 : 


ee 0 OPE GOs 6.55 5:0 ks cecscecscsocsecess 1631 
Sent to jury list (after pre-trial)...............000. 2921 
Nonsuits and default (which were not removed)...... 597 
Sent 00 jury waived sessions... ...cccccccccccccecees 421 
Continued (for various reasons)..........00. sseees 464 
Be OP MN Ro cer ecdavecesscvacedesrendiveccsess 50 

Total 6084 


The report of dispositions of actions at law from the jury trial list 
for the calendar year 1937 is as follows: 


Sent from pretrial session to jury list.............. ere 2921 
Settled before sent to trial session................ 1071 
Settled after sent to trial session............ssseeee. 373 
BE, A Ds bind vodcecccscsosessscesscvvnsiaen 806 
SUNN GE GUE oo ive cccceeccsscesecsccues 196 
FURY WOGE ccc ceccereccscsresrsesesaaccceseveseoss 57 
nn bkehandeCebeee serene seeedtesiwneas 3 
IND. cnc cccnccccccedcnnsecsvevesescesesees 7 
Continued (on account of illness, etc.).........-00005 104 
EE SND BG BIG. ccccncveencceccccccsucsosecnnes 2 
OE G0 GEE NS FOF Taio ov ccseccvcccccescocaens 302 
Be hedxeu sass 2921 
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Analysis of Figures 

These statistics tell their own story. 

Although not capable of statistical proof, there is a very strong 
probability that pre-trial makes settlement more frequent. In 1937, nearly 
27 per cent of the actions on the pre-trial lists were settled in the pre-trial 
session. In addition, 1071 actions were settled after pre-trial but before 
the cases were sent to a trial session. Thus in 1937, of the 2921 cases 
sent from the pre-trial session to the jury list, 37 per cent were settled 
before the time came to send them to a trial session. It is a fair assump- 
tion that those latter settlements, in part at least, were the result of the 
door opened by the pre-trial discussion. 

Dunbar F. Carpenter, Esq., editor of the Bar Bulletin, who has been 
studying pre-trial procedure in Suffolk County, very recently reported 
upon the subject to the Committee on Pre-Trial Procedure of the Section 
of Judicial Administration of the American Bar Association. I quote 
two short paragraphs from his statement: 


“The final, and decisive test of any innovation by a court is unques- 
tionably—how does the trial bar respond? There is no doubt about 
the answer of the trial bar in Suffolk County. The pre-trial session 
has had the full and enthusiastic co-operation of the bar. Regarded 
at first with some misgiving, the actual workings of the plan have 
convinced the trial lawyer that he is the great gainer. No longer 
does he have to call witnesses to prove facts which the other side 
has admitted. No longer does he have to worry about the day the 
trial will be had, or about keeping his client and witnesses waiting 
around days, even weeks, as under the old system. Until he is given 
the twenty-four hour notice by telephone, his mind can be at peace; 
and after he has had that notice, he knows that the trial will be had 
the next day, or the day after. 

“It is only fair to say that the success of pre-trial in Massachusetts 
is largely, if indeed not wholly, due to the fact that the several Jus- 
tices who have taken turns in the pre-trial sessions were keenly in- 
terested in making pre-trial succeed. Pre-trial is not foolproof. If 
conducted by an indifferent judge, or by a judge in whom the bar 
lacked confidence, or by a tactless judge, it might well prove a failure. 
There is no piece of judicial machinery which requires so much of 
the judge for its successful operation—or which, one ventures to 
say—takes so much out of a judge.” 


Advanced Cases 


At the present time about one-fourth of the output of the trial ses- 
sions consists of advanced cases. A practice has grown up permitting 
advancement of all cases removed from municipal and district courts, all 
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small contract cases, and of all motor vehicle auditor’s report cases where- 
in the request to advance is made by the party who is willing to accept 
the auditor’s finding. It seems fair to question whether the older cases 
on the docket should not have a little more consideration and whether a 
continuance of the present system does not of necessity result in the 
court appearing to be farther behind in its work, as to time, than it really 
is. In other words, the court gets no credit for the disposition of this 
vast amount of comparatively new cases, but is constantly charged with 
the long delay which elapses between the entry and trial of a jury case 
in the ordinary course of events. 


Removed Cases 


Statistics in the last report of the Judicial Council show that 40.1 
per cent of the motor vehicle tort entries for 1937 in the Municipal Court 
of the city of Boston were removed to the Superior Court. Considera- 
tion should be given to the statement which the Chief Justice of the Mu- 
nicipal Court made when he addressed you, that “ . . . recognition may 
be expected of the fact that the Fielding Act, so called, has proven itself 
a failure...” Whatever the real cause of the constantly increasing 
number of removals may be, it is worthy of consideration whether the 
ease with which hearings before auditors are obtained and prompt jury 
trial after the auditor’s report (upon motion of the party satisfied with 
the report) have not invited the removal of cases which should remain 
in the lower courts. 


Duty oF Bar 


The bar can be of even greater assistance than heretofore in mak- 
ing pre-trial procedure successful. Counsel should have their cases pre- 
pared when they come to the pre-trial session. Emphasis on the study 
of facts and the law in preparation for trial is of paramount importance. 
Incompetent, careless and poorly prepared attorneys are ever present. 
It is a sad commentary on the youth of today, but it is my considered 
opinion based upon five months of pre-trial experience, that a very sub- 
stantial percentage of the young men at the bar are careless in the prep- 
aration of their cases, and either from downright ignorance or from 
inertia, frequently prejudice the rights of their clients. It is all the more 
difficult to understand in these days, when there is not an abundance of 
clients, and time must be weighing heavily on their hands. It is an un- 
happy thought that they too have been infected by the poison virus of 
getting “something for nothing”, or with the minimum of effort. Many 
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of them consider the practice of law as a business. They have gone into 
our time honored and noble profession as they would go into any business 
as supplying a “good opening” to make money. The bar of Massachu- 
setts has as high standards of professional ethics as that of any state in 
the country. But you must be ever watchful that there shall not be an 
increasing number of personally unsuitable and poorly prepared attorneys 
who, by their incompetence and low ethical standards, weaken the whole 
administration of justice. 


Superior Court Rules 


At a meeting of the Justices held at Boston on April 9, 1938, the 
following rule was adopted: 


RULE 57A 
(Applicable to civil cases at law.) 


A justice specially assigned therefor may establish a pre-trial list of 
cases and request parties or direct their attorneys to attend a call of said 
list, at which call continuances, non-suits or defaults may be entered and 
also the following matters may be considered: 


(1) simplification of issues ; 

(2) amendments of pleadings; 

(3) stipulations of parties, admissions of facts or as to documents, 
records, photographs, plans and like matters which will dispense 
with formal proof thereof; 

(4) limitation of the number of expert witnesses ; 

(5) reference to auditor; 

(6) possibility of settlement, and 

(7) such other matters as will aid in the disposal of the case. 


Upon consideration of the above matters the justice shall make an 
appropriate order which will control the subsequent conduct of the case 
unless modified at the trial to prevent manifest injustice. 
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16th Century Poetic Justice 


Hon. Foster Cline of Denver contributes to the February issue of the Denver 
“Dicta” the following quotations from a decision in 1566 (Mylward v. Welden, Tothill 
101) concerning the great length of pleadings, in which the Chancellor observed: 
“that the said replication (i. ¢., the pleading) doth amount to six score sheets of paper 
and yet all the matter thereof which is pertinent might have been well contrived in 


»” 


sixteen sheets of paper... 


and gave order 


“that the Warden of the Fleet shall take the said Richard Mylward (the culprit pleader) 
alias Alexander into his custody and shall bring him into Westminster Hall on Satur- 
day next about 10 of the clock in the forenoon and then and there shall cut a hole in 
the midst of the same engrossed Replication which is delivered unto him for that 
purpose, and put the said Richard’s head through the same hole, and so let the same 
Replication hang about his shoulders with the written side hanging outward, and then, 
the same so hanging, shall lead the said Richard bareheaded and barefaced round about 
Westminster Hall whilst the Courts are sitting, and shall show him at the Bar of every 
of the three Courts within the Hall, and then shall take him back again to the Fleet, 
and keep him prisoner until he shall have paid 1£ 10 to her Majesty for a fine and 20 
nobles to the defendant for his costs in respect of the aforesaid abuse.” 





Being curious to know which chancellor administered this poetic justice, we found 
in Parke’s “History of the Court of Chancery” (pp. 67-68) that it must have been 


Lord Keeper, Sir Nicholas Bacon, who is described as follows— 


“In the I Elizabeth, Dec. 22, A.D. 1559, Sir Nicholas Bacon, the father of the great 
Philosopher, was apointed Lord Keeper. He appears to have doubted the extent of 
his judicial authority; and in the April following procured a patent declaratory of as 
full powers as if he were Lord Chancellor, and ratifying all he had done in the char- 
acter of Lord Keeper. This however was not altogether satisfactory, and four years 
afterwards an act of Parliament was passed which declares “That the Common Law 
always was, that the Keeper of the Great Seal always had, as of right belonging to his 
office, the same authority, jurisdiction, execution of laws, and all other powers, as the 
Lord Chancellor of England lawfully used.’ Spelman mentions that this act was passed 
to satisfy the scruples of Sir Nicholas Bacon, but the reason of those scruples is not 
recorded, and cannot be discovered. He is generally thought to have been moderate in 
his administration of equitable jurisdiction in the chancery, and to have respected the 
common law. Camden gives a high character of him . . . He died in 1579, having 
been chancellor eighteen years in the service of Elizabeth, who knew the value of 
old servants.” 
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MEMORANDUM AS TO THE NEW STATUTE RELATIVE 
TO THE SETTLEMENT OF ACCOUNTS, ST. 1938, 
CHAPTER 154. 


This statute, which took effect in 30 days from March 29th, 1938, 
was printed in full (with a brief explanatory note and references 
to the QuarTERLY for April, 1936, for its history) in the ‘‘Prelimi- 
nary Supplement’’ to this current number of the QuaRTERLY. The 
new statute struck out §24 of Chap. 206 of the General Laws and 
substituted a new section giving finality to a decree on an account 
similar to that attaching to decrees in other matters, subject to the 
inherent power of the court to revoke, as in other matters, for ‘* fraud 
or manifest error’’. The new statute also repealed §§19 and 23 of 
Chap. 206. 

Reference was made to the question as to why §23 was re- 
pealed, and the answer was that the subject of §23 was covered 
by the new statute. Since then, we have received two additional 
inquiries on this point, one from a judge of probate and the other 
from an active practitioner. One inquiry referred to the case of 
Brown vy. Doolittle, 151 Mass. 595, in which the court suggested 
that payments in distribution were not properly items in an adminis- 
trator’s account, and this case may have led to the passage of the 
act of 1894 which preceded §25 of G. L., Chap. 206. The question 
was whether the court could still treat a final account as a decree of 
distribution after the repeal of §23. 

The answer is that §23 applied in terms only to an administrator 
and was merely a declaratory statute so that its repeal does not 
change anything. 

While there are various statements in earlier opinions, the 
governing opinion which clarifies the situation is that of Chief 
Justice Rugg in Knowles v. Perkins, 274 Mass. 27 at p. 33, where 
he states that payments without a deeree of distribution in good 
faith were protected by the allowance of the account under the 
decision of Palmer vy. Whitney, 166 Mass. 306. He says, ‘‘That 
decision was rendered in 1896 but no reference to St. 1894, e. 303 
was made in the opinion or in the briefs presented to the court. That 
case must be treated as declaring the law without reference to the 
then recently enacted statute. Its reasoning rests upon principles 


of general probate law. On the following page, he states that 
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the design of §23 was to place an account ‘‘upon the same footing 
as an account after an order for distribution’’ 

Accordingly the revised form of §24 in St. 1938, ¢. 154, inter- 
preted in the light of the ‘‘principles of general probate law’’, 
covers everything that was contained in §23, so that the repeal 
of §23 changes nothing. 

The notice to be issued under the new act is ‘‘such notice as 
the court may order’’. The new statute, to quote again from Chief 
Justice Rugg (on p. 34 of the case referred to) recognizes that it 
is proper ‘‘to combine in one proceeding both an order of distri- 
bution and allowance of an account showing payments of the dis- 
tribution order.’’ This seems to us to be a sound plan which avoids 
the expense and delay of two proceedings when only one is needed, 
although it is still possible, of course, to apply for a decree of dis- 
tribution as well as for the allowance of an account if there is any 
special reason for it. The elimination of unnecessary steps, however, 
seems in the line of progress to avoid multiplication of proceedings 
when we have too many of them already. 

The second question was as follows, ‘‘If you have a statute 
declaratory of the law already existing and you repeal the statute, 
is it a statement of the legislative intent disavowing the common 
law principle which the statute represents?’’ 

The answer is that the repeal of an unnecessary declaratory 
act as to a part of a general rule of law can not reasonably be 
interpreted as a legislative disavowal of the general rule of law. The 
general rule already quoted from Chief Justice Rugg was much 
broader than §23. The opinion of Chief Justice Rugg in the ease 
of Knowles v. Perkins, 274 Mass. was considered and recognized by 
the Administrative Committee of the Probate Courts when they 


drafted the statute, as will be seen by reference to the memorandum 
in regard to it in the QuarTERLY for April, 1936, at p. 17. There 
seems to be no reason for the doubts suggested in the questions 
referring to §23. 


F. W. G. 























HISTORICAL NOTE IN REGARD TO THE NEW ACT 
ABOUT MANDAMUS. 
(St. 1938, c. 202.) 


Behind the decision of Whittemore v. Lawrence in 1937 Adv. 
Sh. 1851 lies a tale which does not appear in the opinion. The 
plaintiff in these cases was seeking to enforce the Zoning By-law 
of Falmouth to prevent operation of an ice manufacturing plant 
in a residential district, which the Town by an amendment to the 
By-law had attempted to change into a light industrial district. 
The first case against Lawrence was mandamus against the Town 
Clerk to compel an amendment of the record of the meeting at 
which the zoning amendment was adopted. Objection having been 
raised to the procedure, a second petition for mandamus against 
the Building Inspector, Wells, was filed and tried with the Lawrence 
ease before an auditor. Before the auditor’s report was completed 
Wells went out of office and was sueceeded by Augusta. Counsel 
then discovered that under decisions in this state there was no 
possibility of substituting the new Building Inspector by amend- 
ment (See Tymon v. Commissioner, 258 Mass. 370; Knights v. Treas- 
urer, 236 Mass. 336). <A new petition was filed against Augusta, 
and by agreement the evidence previously heard by the auditor 
was considered in the Augusta ease. Judge Pierce ordered writs 
of mandamus to issue against both Lawrence and Augusta and the 
case against Wells was dismissed as moot. Exceptions of the Town 
were argued before the Full Court, but before the case was decided 
Augusta was replaced as Building Inspector by Lockhart. Ordi- 
narily, the whole proceeding against the Building Inspector would 
have had to be abandoned and a new one started, but Judge Pierce 
had directed the Town Clerk Lawrence to note on her records the 
decision in the ease against Augusta. This presented a complica- 
tion. By cooperation of the Town Counsel, however, a new peti- 
tion for mandamus against Lockhart was filed and answered and 
Judge Pierce made forthwith a decision identical with that in the 
Augusta ease, and by stipulation the new case was heard on the 
argument and briefs already on file. Fortunately no further 
change of Building Inspector occurred before the court’s decision. 

In the Knights ease the court said, ‘‘ However desirable it may 
be that a proceeding like the present be prosecuted against one who 
has become the successor in office of the original respondent, that 
result cannot be reached by judicial action but by legislation, a 
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remedy which has been afforded in some other jurisdictions. ’’ 

Thereafter both counsel in the ease joined in urging the Legis- 
lature to eliminate such a predicament for other counsel in future. 
In consequence Statute 1938, Chapter 202, has been enacted which 
by a simple amendment to General Laws, Chapter 249, section 5, 
permits the court in its discretion to substitute by amendment a 
successor in office of a respondent in mandamus who is sued in his 
official capacity. 

The original reason for the doctrine that required dismissal 
was that the action of the respondent was supposed to be in some 
way a personal offense which his successor might not commit. In 
modern practice important questions of law are raised in these 
proceedings and there is nothing personal in the conduct of the 
official complained of, so that the original reason for the rule has 
largely disappeared. So far as it may exist it will be taken care 
of by the discretionary power of the court given by this amend- 
ment. 

Where a board is a defendant and not a single officer a change 
of members has not been deemed to require dismissal because the 
board is regarded as a continuing body (See Andrews v. Board of 
Registrars of Voters, 246 Mass. 572, 574). 

It seems well settled that after the writ issues the issue is 
res judicata as against successors in office and even other officials 
so that a change of officials will not require a retrial of the issues 
previously decided (See New Orleans v. Citizens Bank, 167 U.S. 
371, 388; Harshman vy. Knox County, 122 U. 8. 306; People v. 
Supervisor, 100 Ill. 332, 334; Harrison v. Fall River, 257 Mass. 545, 
049). 

The new act as passed was informally called to the attention of 
the Judicial Council and approved by that body and also by the 
Executive Committee of the Massachusetts Bar Association. 


F. W. G. 


CHIEF JUSTICE SHAW’S VIEWS AS TO A GOVERNMENT 
APPEAL IN CRIMINAL CASES. 


Judges of the Superior Court sitting in Jury sessions are 
obliged to make their rulings without much time for consideration 
or research, and without the benefit of extended argument. If, in a 
criminal case, the trial judge rules against the defendant, the ruling 
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may be reviewed by the Supreme Judicial Court, if the jury has 
found the defendant guilty. If, however, the ruling of the trial 
judge is favorable to the defendant, and as a result the jury find 
the defendant not guilty, the statutes do not give the Common- 
wealth a similar right to review before the Supreme Judicial Court. 

This does not seem fair. Why should not the Commonwealth 
have the same right as has the defendant of testing the accuracy of 
the trial judge’s rulings? 

To a certain limited degree sueh right of review is granted in 
the federal courts of the United States, even though there is a 
provision in the federal constitution against putting a defendant 
in double jeopardy, which provision does not exist in our Massa- 
chusetts constitution. At that, no question of double jeopardy seems 
to enter. The defendant is certainly no more placed in jeopardy 
by a verdict of not guilty found as a result of a judge's erroneous 
ruling favorable to the defendant, than he is placed in jeopardy by 
a verdict of guilty, found as a result of a judge’s erroneous ruling 
unfavorable to the defendant. 

The question of the Commonwealth’s right to a review of the 
trial judge’s rulings in criminal cases, was brought before the 
Supreme Judicial Court in 1849, in the ease of Commonwealth v. 
Cummings, 3 Cushing 212. While the court, speaking through 
Chief Justice Shaw, said that the statutes did not provide for such 
review, it eloquently set forth the argument for a change in the 
statutes which would confer such a right. The quotation follows: 

‘*In favor of sustaining the writ, it seems to be neces- 
sary, in every well ordered government, that the decisions 
and adjudications in matters of law, of all courts and bodies 
vested with judicial powers, within the jurisdiction of any 
one state or government, should be brought, in some form, 
to the final adjudication of a tribunal, havine a common 
jurisdiction over the whole of suen state, in order to insure 
uniformity in the judicial administration of the law... . A 
worse uncertainty of the law ean hardly be conceived, than 
that where the legislative acts of a government. by which 
all persons within its limits ought to be equally bound and 
protected, should receive a different final construction, in 
different judicial tribunals, and thus have a different opera- 
tion upon those who are alike subject to them.”’ 

JAMES M. ROSENTHAL. 
Pittsfield. 
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TWENTY-EIGHTH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION. 


In accordance with the notice printed in the MASSACHUSETTS LAW 
QUARTERLY for January-April, 1938, the twenty-eighth annual meeting 
of the Massachusetts Bar Association was held in the rooms of the Boston 
Bar Association in the Parker House, Boston, on February 26th, 1938, at 
il A.M. President Mayo presided. 

_ The record of the twenty-seventh annual meeting was approved as 
printed in the MASSACHUSETTS LAW QUARTERLY for April-June, 1937 
(pp. 1-5). 

The following reports were presented. 


REPORT OF THE EXECUTIVE COMMITTEE 
To the Members of the Massachusetts Bar Association: 


In accordance with the vote at the last annual meeting, the record 
of which was printed in the MASSACHUSETTS LAW QUARTERLY for April- 
June, $1, p. 5, the Secretary took a postal ballot of members of the 
association on the question whether or not they approved the proposal 
of the President of the United States, then before Congress, that he be 
empowered to enlarge the membership of the Supreme Court of the 
United States. The result of the ballot was printed in the QUARTERLY 
referred to on p. 9. It showed 676 ballots against the proposal and 
47 in favor of it. This result having been reported to the Executive 
Committee on June 18th, 1937, the Executive Committee adopted the 
resolution (printed in the QUARTERLY referred to on p. 12) expressing 
the approval of the Massachusetts Bar Association of the report of the 
Senate Judiciary Committee recommending the rejection of the bill 
before the United States Senate and urging the Senate to make no com- 
promise on the issue. Copies of the resolution and of the vote of the 
members of the association were sent to all Massachusetts congressmen, 
and Senator Walsh informed the Secretary that he had presented it to 
the Senate and requested that it be printed in the Congressional Record. 

Following the passage of the act authorizing the retirement of 
judges in Massachusetts on three-quarters pay after reaching a certain 
age, the Executive Committee, after a discussion of the likelihood of 
vacancies as a result of the act, requested the President to communicate 
with the Governor offering the assistance of the Executive Committee 
in connection with the filling of vacancies if he should desire it. Subse- 
quently, in accordance with this vote, the President and the Secretary 
sent to His Excellency the Governor a letter which was printed in the 
QUARTERLY for July-September, 1937, p. 6. 

Following reports from the Grievance Committee, the Executive 
Committee authorized the Grievance Committee to call the attention of 
the court to the facts in regard to two members of the bar, and in a third 
case, the recommendation of the Grievance Committee that the lawyer 
involved be permitted to resign from the bar was approved. 


At a meeting of the Executive Committee on February 19th, 1938, 
sixteen out of twenty-five members being present, the report of the 
Judicial Council, made at the request of the legislature on three measures 
relative to the organization of the bar (the report recently distributed to 
members of the association in the “Preliminary Supplement” to the 
QUARTERLY for January-April, 1938 (pp. 35-39 and 45-53), was con- 
sidered, and it was unanimously 


Voted to support the recommendation of the Judicial Council 
which reads as follows: 
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Resolve Relative to the Organization of the Bar of Massachusetts. 

Resolved, in order to promote the public interest in the admin- 
istration of justice, in the interpretation of the laws, and in the 
bar of the commonwealth as a body of officers of the court, the 
Supreme Judicial Court is hereby requested to provide, by rules, 
for the organization of all present and future members of the bar 
of this commonwealth, as a self-governing body subject to the 
constitutional authority and rules of said court, to be known as 
the Bar of Massachusetts. 


The sub-committee having this matter under consideration was 
requested to support the recommendation of the Judicial Council before 
the legislature, and to call the matter to the attention of the other bar 
associations. 

A tentative draft of a set of rules for the complete organization of 
the bar as a self-governing body of officers of the court as a part of the 
judicial system of the Commonwealth, subject to the constitutional 
authority of the court, in order to promote the public interest in the 
administration of justice and to improve the relations between the legal 
profession and the public, submitted for discussion by members of the 
sub-committee, was discussed at length. A number of suggestions were 
made and the draft was referred back to the sub-committee for revision 
in the light of these suggestions and with the request that the sub-com- 
mittee incorporate in the draft a description of the functions of the 
various standing committees proposed and report back to the Executive 
Committee a revised draft of the whole for further consideration. 

The Secretary reported that the Berkshire County Bar Association 
at a special meeting recently held following the report of a committee 
had voted in favor of the organization of the bar by a vote of 22 to 4. 
It was also reported that the Cambridge Bar Association after two 


meetings last year at which the subject was discussed had voted in favor 
of organization. 


It was Voted to support Senate 137, now pending before the legis- 
lature to authorize amendments to a petition for mandamus 
against a municipal officer substituting his successor as a defend- 
ant in case of the death or other termination of the term of office 
of the original defendant, in order to avoid delay and multiplic- 
ity of proceedings. 

It was Voted to recommend to the association that the Massachu- 
setts Conveyancers’ Association be invited to affiliate with the 
Massachusetts Bar Association under the by-laws and provide a 
member of the Executive Committee. 


FRANK W. GRINNELL, Secretary. 


The report was accepted and it was voted to extend to the Massachu- 
setts Conveyancers’ Association the invitation recommended by the 
Executive Committee. 


REPORT OF THE MEMBERS OF THE HOUSE OF DELEGATES 
OF THE AMERICAN BAR ASSOCIATION. 


To the Members of the Massachusetts Bar Association: 

The undersigned, having been chosen to represent the Massachusetts 
Bar Association in the House of Delegates of the American Bar Associa- 
tion under the revised constitution of that organization adopted in 1936, 
attended the meetings of the House in Columbus, Ohio, in January, 1937, 
and in Kansas City, Missouri, in September, 1937. Five sessions of the 
House, each lasting several hours, were held in Columbus and five sessions 
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at Kansas City. Your delegates attended all the sessions in both places 
from beginning to end. 

The proceedings of the Columbus sessions are reported in the 
American Bar Association Journal for February, 1937, and those at 
Kansas City in the Journal for November, 1937. 

From our experience in these meetings, we are satisfied that the 
re-organization of the American Bar Association on a representative 
basis was amply justified and that the association as thus re-organized 
is a more representative professional body with better opportunities for 
discussion and judgment than ever before, and that it is in the interest 
of the individual members of the bar throughout the country that they 
should join the association and thus contribute to and keep in touch with 
a professional movement for the better study of the nation-wide problems 
which directly affect all individual lawyers in one way or another, but 
which no individual lawyer can deal with alone. 


HENRY R. MAyo. 
F. W. GRINNELL. 


n 
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The report was accepted. 


TREASURER’S ACCOUNTING FOR THE YEAR 1937. 
Receipts. 
1937 
Jan. 1 Balance on hand, Third National Bank & Trust 


NOY ss 5,calev caves win ha Aieeud ak ae lpreWis ware kielemnie:s $332.93 

1 Balance on hand, Worcester Mechanics Savings 
I escenario teas ara rar en ea eee sale Wants dries eed 1,673.73 
PRR —— 200 7T—COMIOCLEN oka cc escecriascusecenen 3,978.01 
a 132.00 
Interest—Worcester Mechanics Savings Bank .... 89.59 
$6,206 25 


Disbursements. 








‘Treasurers TMONSC «oo 6c skcacscccses $155.62 
OCTECOTY U TRDCRNS on ckccsiccccvsnes 215.57 
Secretary’s traveling expenses to con- 
ventions (House of Delegates Ameri- 
can Bar Assoc., American Law Insti- 
OR GES Se ern ere eee 250.00 
Grievance Committee’s Expense ........ 1,009.06 
ee ee er eee eee 70.39 
Massachusetts Law Quarterly ......... 2,759.87 
Supplies and equipment for P.W.A. 
Be NGUED backed ekuiee eG. nue 250.00 
——— $4,710.51 
$1 495 5.74 
Bank Balances. 
1937 
Dec. 31 Third National Bank & Trust Co........ $32.42 
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Worcester Mechanics Savings Bank...... 1,463.32 
———— _ $1,495.74 


I certify that the above account is a true statement of my receipts 
and disbursements for the Massachusetts Bar Association during the 
year 1937 

Horace E, ALLEN, Treasurer. 

The report was accepted. 
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REPORT OF THE GRIEVANCE COMMITTEE. 


The Secretary of the Committee on Grievances presents the fol- 
lowing report for the period commencing January 1, 1937, and ending 
December 31, 1937: 

One hundred and thirty-two formal complaints were disposed of 
during the year 1937; twenty-five complaints were pending at the begin- 
ning of the year, and eight were pending at the close of the year. 

Owing to the time and expense involved in holding meetings of the 
Committee, the policy has been continued of handling many complaints 
by the Secretary and Chairman which might otherwise be subjected to 
delay awaiting an accumulation of sufficient cases to justify the calling 
of a meeting. Accordingly, but one meeting of the Committee was held, 
and that was on April 16, 1937, at which meeting the Committee voted to 
refer two matters to the Executive Committee; two were dismissed; one 
filed, and one continued pending disposition of the civil claim. No meet- 
ing of the Committee has been held this fall, but any complaints which the 
Secretary has considered worthy of reference to the Committee have 
been turned over to the Chairman, who has gone through each folder, and 
the Secretary has then handled each case in accordance with the written 
suggestions of the Chairman. 

A slightly increasing use has been made of the policy of referring 
complaints to local Bar Associations. 

The expenses of the Secretary of the Grievance Committee from 
January 1, 1937 to December 31, 1937 were as follows: 


SUOMORTROUIC DETVIOEE onc ic icccccsvesvcees $936.00 
OCS rr re Tree 47.21 
Martindale-Hubbell Law Directory........ 25.60 


$1,008.81 


This represents an increase of $4.46 over the year 1936. 
A summary of all formal complaints which have been before the 
Secretary of the Grievance Committee are as follows: 
Complaints 

Investigated and dismissed by Secretary ............... 15 
Dismissed on statement of complainant; no basis for com- 

© BEARS Bie Tore eeceir tr eae ye geen ee eae ear Cee 
Abandoned by complainant 


(Want of prosecution by complainant) ............ 16 
Adjusted to satisfaction of complainant 
ee re 10 
Civil case (Complainant referred to attorneys).......... 14 
ne Br MID 6 5 oo tba aiare ble oh 50s 36 wis Sdie wee Saul 1 
RIE, IN rand shine a -a'g wid alg ale cine bs Siva eval 1 
Referred to Executive Committee ..........2..:000000s 2 
Dismissed by Committee after hearing ................ 1 
UM oc Sis as cde cuit aoe his Ala Ga elawn ales ina aed 13 
Referred to Bar Association of the City of Boston....... 40 
Referred to other Bar Associations ..........002eee00: 13 
ere 132 
yo ee ee: Geer errr 25 
Pending. December 31, 19087 2.0... ccscsceccccacssssess 8 
Total formal complaints ............ 140 


In addition to these formal complaints, there have been the usual 
countless informal matters attended to, of which no record was kept. 











During the year, the Secretary of our Association arranged to have 
the telephone number of the Grievance Committee inserted in the Boston 
telephone book. This has, no doubt, been a great relief to the law 
office of the Secretary of the Association, and has resulted in a consider- 
able speeding up of the work of the Secretary of the Grievance Com- 
mittee. Many complainants use the telephone book as a city directory, 
and after going to the office of the Secretary of the Association, have 
found that they must then turn around and go to another office. The 
expense of this additional listing has been small, and the convenience of 
all concerned has been great. 

The customary interview with a complainant takes about forty 
minutes. After an interview of forty minutes, many a complaint is 
quickly dismissed on the statement of the complainant by the disclosure 
by the complainant of some fact which shows that the complainant has 
authorized or instructed the attorney to do the precise act for which the 
complaint is now being made. 

Searcely a week goes by but what a complaint is received against an 
attorney who either practices in Boston, or some other county which likes 
to keep its own house clean, and the complainant is directed to the Secre- 
tary of the Grievance Committee of that county. No record is kept of 
that complaint against that attorney, as the Secretary has felt that it is 
unfair to the attorney involved to have in the records a complaint which, 
after investigation, might readily prove to have no basis in fact. 


In addition to the above matters which might be classified as either 
formal or informal complaints, the Secretary of the Grievance Committee 
is frequently called upon to attend to many matters which are not 
strictly grievances. These vary from the preparation and forwarding of 
certificates for use by attorneys in obtaining admission to the bar in 
another state, or letters for those desiring admission to the American 
Bar Association, to incidental questions from attorneys and clients as to 
legal ethics, proper attorney fees and other general questions which 
might well be handled by a Committee on Public Relations. The attempt 
has been made to handle all inquiries, whether strictly complaints or not, 
with patience and thoroughness, so that any one having dealings with 
“the Bar Association” has, wherever possible, gone away with the feeling 
that his matter has been thoroughly and adequately treated. 

Most complaints have their basis in what appears to the complainant 
to be an overcharging by the attorney, or a collecting and withholding 
by the attorney. In the matter of overcharging, the Secretary has fol- 
lowed the policy that where the attorney renders a detailed accounting 
in writing to his client immediately upon the receipt of funds, the matter 
is rarely, if ever, a matter for the attention of a Grievance Committee. 
In these cases, both the complainants and the attorneys are frequently 
told in writing by the Secretary that if the attorney is not fair to his 
client, he will have no more clients, and if he is not fair to himself, he 
will soon be unable to support himself and his law office. The result has 
been that, free from any pressure by the Secretary of the Grievance 
Committee, the attorney and client often reach a prompt and satisfactory 
adjustment of their dispute. 

One of the chief difficulties of the Secretary has been the attorney 
who travels a great distance to the office of the Secretary without an 
appointment, immediately upon receipt of a letter advising him that a 
complaint has been filed against him. Listening to the oral representa- 
tions of the distracted attorney, and reading snatches of his voluminous 
files takes a tremendous amount of time and paves the way for the dis- 
honest attorney to slide out from under the complaint. The chief value 
of such an interview, however, is to give the Secretary an opportunity of 
looking over the attorney and deciding as to his honesty and candor. 
Such an attorney is told to set forth in a brief letter his position in the 
matter, and to submit therewith copies of any letters from the client 
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authorizing him to handle the matter in the way that he has done, and 
also to submit a detailed accounting of his handling of the client’s money. 
In such interviews, the Secretary has been careful to avoid any attempt 
at being paternalistic, although in instances where, through his neglect 
to account, the attorney has put himself in a position which has all of the 
ear marks of collecting and withholding, the Secretary has endeavored to 
handle the matter with fitting firmness. 

The policy of treating the responsibilities of a Grievance Committee 
as double-barrelled has been continued. One duty is to investigate and 
press all proper complaints, and the second is to protect honest attorneys 
from improper attack. During the past year, the Secretary has rarely 
heard from a complainant the old cry, “I knew that I couldn’t get any- 
where with the Grievance Committee; you lawyers are all covering each 
other up”, and no attorney who has been brought upon the carpet can 
fairly raise the equally old cry, “Why should I belong to a Bar Associa- 
tion and pay dues; merely to support a Grievance Committee to haul me 
before the Court to answer to some unreasonable, if not crazy, client?” 


Respectiully submitted, 
LISPENARD B. PHISTER, 
Secretary, Committee on Grievances. 


The report was accepted with an expression of appreciation. 

The need of new members was discussed. Mr. Richmond called 
attention to Senate bill number 223, relative to trust and other companies 
authorized to act in fiduciary capacity. The bill was read and after 
discussion it was voted to refer the matter to the Executive Committee 
for consideration and action. 

The report of the Nominating Committee, which was printed with 
the notice of the meeting in the issue of the QUARTERLY above referred to, 
was presented, and, a ballot being taken, the following persons were duly 
elected for the year 1938: 

PRESIDENT, Henry R. Mayo of Lynn; VICE-PRESIDENT, -Frederick 
Lawton of Boston; TREASURER, Horace E. Allen of Springfield; SECRE- 
TARY, Frank W. Grinnell of Boston; MEMBERS AT LARGE OF THE EXECU- 
TIVE COMMITTEE, Morris R. Brownell of New Bedford; James A. Crotty 
of Worcester; Sybil H. Holmes of Brookline; P. Joseph McManus of 
Arlington; Lispenard B. Phister of Boston; Philip Rubenstein of Brook- 
line; Romney Spring of Boston; and Richard B. Walsh of Lowell. 

The meeting then adjourned. 


FRANK W. GRINNELL, Secretary. 
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NEW STATUTES OF INTEREST TO THE BAR) ND THEIR 
EFFECTIVE DATES. 


Restricting the use of trustee pro ss, to take 
effeet September 1. 

relative to dissolution of attachment: »y trustee 
process to take effect September Ist. 

as to consolidation of motor vehicle ec. s to take 
effect September 1. 

as to appointment of keepers to ta e effeet 
October 1. 

as to effect of tax sales and takings on eas ‘ments, 
restrictions and covenants running with tle land. 
requiring permission of court for attachment of 
wages. 

As this permission is part of the ‘‘po vers’’ 
of courts, the act does not seem subject to refer- 
endum under the 48th. amendment and therefore 
took effect 30 days from May 19th. under G. L. 
e. 4, §1. 


CERTAIN MATTERS BEFORE THE JUDICIAL COUNCI" 
AS TO WHICH SUGGESTIONS ARE INVITED. 


The legislature has requested the Judicial Council to report o1 


a bill to abolish the defence of imputed or contributory negligence 
in cases of minors under seven years of age. 


A report has also been requested on the so ealled ‘*uniform’’ 
act concerning trusts and trustees submitted by the National Con- 
ference on Uniform State Laws and numbered Senate 79. 

The thirteenth report of the Judicial Council (reprinted in 
‘*Preliminary Supplement’? to QvarTerty for January-July, 
1938) contained a suggestion by Mr. Daly for broad changes in the 
attachment laws. This was printed after the report, on page 48, 
not as a recommendation of the council, but to call attention to a sub- 
ject submitted to the council for consideration. House 1270 also 
proposed such changes. 

House 2050 relative to district court salaries was referred to 
the next legislature. ef. Report of Judiciary Committee and intro- 
ductory notes in the ‘‘Preliminary Supplement”’ to this issue of 
the QUARTERLY. 
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